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(i) All projects must conform with 
the statewide and metropolitan trans-
portation planning requirements (23 
CFR part 450). 

(ii) All projects in air quality non-
attainment and maintenance areas 
must meet all transportation con-
formity requirements (40 CFR parts 51 
and 93). 

(iii) The NEPA review process has 
been concluded. (See 23 CFR 636.109). 

(iv) The Request for Proposals docu-
ment has been approved. 

(v) A statement is received from the 
STD that either all right-of-way, util-
ity, and railroad work has been com-
pleted or that all necessary arrange-
ments will be made for the completion 
of right of way, utility, and railroad 
work. 

(vi) If the STD elects to include 
right-of-way, utility, and/or railroad 
services as part of the design-builder’s 
scope of work, then the Request for 
Proposals document must include: 

(A) A statement concerning scope 
and current status of the required serv-
ices, and 

(B) A statement which requires com-
pliance with the Uniform Relocation 
and Real Property Acquisition Policies 
Act of 1970, as amended, and 23 CFR 
part 710. 

(2) During a conformity lapse, a de-
sign-build project (including right-of- 
way acquisition activities) may con-
tinue if, prior to the conformity lapse, 
the NEPA process was completed and 
the project has not changed signifi-
cantly in design scope, the FHWA au-
thorized the design-build project and 
the project met transportation con-
formity requirements (40 CFR parts 51 
and 93). 

(3) Changes to the design-build 
project concept and scope may require 
a modification of the transportation 
plan and transportation improvement 
program. The project sponsor must 
comply with the metropolitan and 
statewide transportation planning re-
quirements in 23 CFR part 450 and the 
transportation conformity require-
ments (40 CFR parts 51 and 93) in air 
quality nonattainment and mainte-
nance areas, and provide appropriate 

approval notification to the design- 
builder for such changes. 

[40 FR 17251, Apr. 18, 1975; 40 FR 36319, Aug. 
20, 1975, as amended at 47 FR 47239, Oct. 25, 
1982; 49 FR 28550, July 13, 1984; 50 FR 34093, 
Aug. 23, 1985; 52 FR 32669, Aug. 28, 1987; 52 FR 
45173, Nov. 25, 1987; 53 FR 1921, Jan. 25, 1988; 
54 FR 47075, Nov. 9, 1989; 67 FR 75926, Dec. 10, 
2002] 

Subpart D—General Material 
Requirements 

SOURCE: 41 FR 36204, Aug. 27, 1976, unless 
otherwise noted. 

§ 635.401 Purpose. 
The purpose of this subpart is to pre-

scribe requirements and procedures re-
lating to product and material selec-
tion and use on Federal-aid highway 
projects. 

§ 635.403 Definitions. 
As used in this subpart, the following 

terms have the meanings indicated: 
(a) FHWA Division Administrator 

means the chief Federal Highway Ad-
ministration (FHWA) official assigned 
to conduct business in a particular 
State; 

(b) Material means any tangible sub-
stance incorporated into a Federal-aid 
highway project; 

(c) PS&E means plans, specifications, 
and estimates; 

(d) Special provisions means additions 
and revisions to the standard and sup-
plemental specifications applicable to 
an individual project; 

(e) Standard specifications means a 
compilation in book form of specifica-
tions approved for general application 
and repetitive use; 

(f) State has the meaning set forth in 
23 U.S.C. 101; 

(g) State transportation department 
means that department, commission, 
board, or official of any State charged 
by its laws with the responsibility for 
highway construction; 

(h) Supplemental specifications means 
approved additions and revisions to the 
standard specifications. 

§ 635.405 Applicability. 
The requirements and procedures 

prescribed in this subpart apply to all 
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23 CFR Ch. I (4–1–07 Edition) § 635.407 

contracts relating to Federal-aid high-
way projects. 

[69 FR 7119, Feb. 13, 2004] 

§ 635.407 Use of materials made avail-
able by a public agency. 

(a) Contracts for highway projects 
shall require the contractor to furnish 
all materials to be incorporated in the 
work and shall permit the contractor 
to select the sources from which the 
materials are to be obtained. Exception 
to this requirement may be made when 
there is a definite finding by the State 
transportation department and con-
curred in by the FHWA Division Ad-
ministrator, that it is in the public in-
terest to require the contractor to use 
material furnished by the State trans-
portation department or from sources 
designated by the State transportation 
department. In cases such as this, the 
FHWA does not expect mutual sharing 
of costs unless the State transpor-
tation department receives a related 
credit from another agency or political 
subdivision of the State. Where such a 
credit does accrue to the State trans-
portation department, it shall be ap-
plied to the Federal-aid project in-
volved. The designation of a mandatory 
material source may be permitted 
based on environmental considerations, 
provided the environment would be 
substantially enhanced without exces-
sive cost. Otherwise, if a State trans-
portation department proposal to des-
ignate a material source for mandatory 
use would result in higher project 
costs, Federal-aid funds shall not par-
ticipate in the increase even if the des-
ignation would conserve other public 
funds. 

(b) The provisions of paragraph (a) of 
this section will not preclude the des-
ignation in the plans and specifications 
of sources of local natural materials, 
such as borrow aggregates, that have 
been investigated by the State trans-
portation department and found to 
contain materials meeting specifica-
tion requirements. The use of mate-
rials from such designated sources 
shall not be mandatory unless there is 
a finding of public interest as stated in 
paragraph (a) of this section. 

(c) Federal funds may participate in 
the cost of specifications materials 
made available by a public agency 

when they have been actually incor-
porated in accepted items of work, or 
in the cost of such materials meeting 
the criteria and stockpiled at the loca-
tions specified in § 635.114 of this chap-
ter. 

(d) To be eligible for Federal partici-
pation in its cost, any material, other 
than local natural materials, to be pur-
chased by the State transportation de-
partment and furnished to the con-
tractor for mandatory use in the 
project, must have been acquired on 
the basis of competitive bidding, ex-
cept when there is a finding of public 
interest justifying the use of another 
method of acquisition. The location 
and unit price at which such material 
will be available to the contractor 
must be stated in the special provisions 
for the benefit of all prospective bid-
ders. The unit cost eligible for Federa-
tion participation will be limited to 
the unit cost of such material to the 
State transportation department. 

(e) When the State transportation de-
partment or another public agency 
owns or has control over the source of 
a local natural material the unit price 
at which such material will be made 
available to the contractor must be 
stated in the plans or special provi-
sions. Federal participation will be 
limited to (1) the cost of the material 
to the State transportation depart-
ment or other public agency; or (2) the 
fair and reasonable value of the mate-
rial, whichever is less. Special cases 
may arise that will justify Federal par-
ticipation on a basis other than that 
set forth above. Such cases should be 
fully documented and receive advance 
approval by the FHWA Division Ad-
ministrator. 

(f) Costs incurred by the State trans-
portation department or other public 
agency for acquiring a designated 
source or the right to take materials 
from it will not be eligible for Federal 
participation if the source is not used 
by the contractor. 

(g) The contract provisions for one or 
a combination of Federal-aid projects 
shall not specify a mandatory site for 
the disposal of surplus excavated mate-
rials unless there is a finding by the 
State transportation department with 
the concurrence of the FHWA Division 
Administrator that such placement is 
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